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§102.64

102.68 of this subpart whenever applica-
ble, except where the unit or certifi-
cation involved arises out of an agree-
ment as provided in §102.62(a) of this
subpart, the regional director’s action
shall be final, and the provisions for re-
view of regional director’s decisions by
the Board shall not apply. Dismissals
of petitions without a hearing shall not
be governed by §102.71 of this subpart.
The regional director’s dismissal shall
be by decision, and a request for review
therefrom may be obtained under
§102.67 of this subpart, except where an
agreement under §102.62(a) of this sub-
part is involved.

[79 FR 3489, Jan. 22, 2014]

§102.64 Conduct of hearing.

(a) Hearings shall be conducted by a
hearing officer and shall be open to the
public unless otherwise ordered by the
hearing officer. At any time, a hearing
officer may be substituted for the hear-
ing officer previously presiding. It
shall be the duty of the hearing officer
to inquire fully into all matters and
issues necessary to obtain a full and
complete record upon which the Board
or the regional director may discharge
their duties under section 9(c) of the
Act.

(b) The hearing officer may, in his
discretion, continue the hearing from
day to day, or adjourn it to a later date
or to a different place, by announce-
ment thereof at the hearing or by other
appropriate notice.

[79 FR 3489, Jan. 22, 2014]

§102.65 Motions; interventions.

(a) All motions, including motions
for intervention pursuant to para-
graphs (b) and (e) of this section, shall
be in writing or, if made at the hear-
ing, may be stated orally on the record
and shall briefly state the order or re-
lief sought and the grounds for such
motion. An original and two copies of
written motions shall be filed and a
copy thereof immediately shall be
served on the other parties to the pro-
ceeding. Motions made prior to the
transfer of the case to the Board shall
be filed with the regional director, ex-
cept that motions made during the
hearing shall be filed with the hearing
officer. After the transfer of the case to
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the Board, all motions shall be filed
with the Board. Such motions shall be
printed or otherwise legibly duplicated:
Provided, however, That carbon copies
of typewritten matter shall not be filed
and if submitted will not be accepted.
Eight copies of such motions shall be
filed with the Board. The regional di-
rector may rule upon all motions filed
with him, causing a copy of said ruling
to be served on the parties, or he may
refer the motion to the hearing officer:
Provided, That if the regional director
prior to the close of the hearing grants
a motion to dismiss the petition, the
petitioner may obtain a review of such
ruling in the manner prescribed in
§102.71 of this subpart. The hearing of-
ficer shall rule, either orally on the
record or in writing, upon all motions
filed at the hearing or referred to him
as hereinabove provided, except that
all motions to dismiss petitions shall
be referred for appropriate action at
such time as the entire record is con-
sidered by the regional director or the
Board, as the case may be.

(b) Any person desiring to intervene
in any proceeding shall make a motion
for intervention, stating the grounds
upon which such person claims to have
an interest in the proceeding. The re-
gional director or the hearing officer,
as the case may be, may by order per-
mit intervention in person or by coun-
sel or other representative to such ex-
tent and upon such terms as he may
deem proper, and such intervenor shall
thereupon become a party to the pro-
ceeding.

(c) All motions, rulings, and orders
shall become a part of the record, ex-
cept that rulings on motions to revoke
subpoenas shall become a part of the
record only upon the request of the
party aggrieved thereby as provided in
§102.66(c) of this subpart. Unless ex-
pressly authorized by the Rules and
Regulations, rulings by the regional di-
rector or by the hearing officer shall
not be appealed directly to the Board,
but shall be considered by the Board on
appropriate appeal pursuant to §102.67
(b), (c), and (d) of this subpart or when-
ever the case is transferred to it for de-
cision: Provided, however, That if the
regional director has issued an order
transferring the case to the Board for
decision such rulings may be appealed
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directly to the Board by special per-
mission of the Board. Nor shall rulings
by the hearing officer be appealed di-
rectly to the regional director unless
expressly authorized by the Rules and
Regulations, except by special permis-
sion of the regional director, but shall
be considered by the regional director
when he reviews the entire record. Re-
quests to the regional director, or to
the Board in appropriate cases, for spe-
cial permission to appeal from a ruling
of the hearing officer, together with
the appeal from such ruling, shall be
filed promptly, in writing, and shall
briefly state the reasons special per-
mission should be granted and the
grounds relied on for the appeal. The
moving party shall immediately serve
a copy of the request for special per-
mission and of the appeal on the other
parties and on the regional director.
Any statement in opposition or other
response to the request and/or to the
appeal shall be filed promptly, in writ-
ing, and shall be served immediately on
the other parties and on the regional
director. If the Board or the regional
director, as the case may be, grants the
request for special permission to ap-
peal, the Board or the regional director
may proceed forthwith to rule on the
appeal.

(d) The right to make motions or to
make objections to rulings on motions
shall not be deemed waived by partici-
pation in the proceeding.

(e)(1) A party to a proceeding may,
because of extraordinary cir-
cumstances, move after the close of the
hearing for reopening of the record, or
move after the decision or report for
reconsideration, for rehearing, or to re-
open the record, but no such motion
shall stay the time for filing a request
for review of a decision or exceptions
to a report. No motion for reconsider-
ation, for rehearing, or to reopen the
record will be entertained by the Board
or by any regional director with re-
spect to any matter which could have
been but was not raised pursuant to
any other section of these rules: Pro-
vided, however, That the regional direc-
tor may treat a request for review of a
decision or exceptions to a report as a
motion for reconsideration. A motion
for reconsideration shall state with
particularity the material error
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claimed and with respect to any find-
ing of material fact shall specify the
page of the record relied on for the mo-
tion. A motion for rehearing or to re-
open the record shall specify briefly
the error alleged to require a rehearing
or hearing de novo, the prejudice to the
movant alleged to result from such
error, the additional evidence sought
to be adduced, why it was not pre-
sented previously, and what result it
would require if adduced and credited.
Only newly discovered evidence—evi-
dence which has become available only
since the close of the hearing—or evi-
dence which the regional director or
the Board believes should have been
taken at the hearing will be taken at
any further hearing.

(2) Any motion for reconsideration or
for rehearing pursuant to this para-
graph shall be filed within 14 days, or
such further period as may be allowed,
after the service of the decision or re-
port. Any request for an extension of
time to file such a motion shall be
served promptly on the other parties. A
motion to reopen the record shall be
filed promptly on discovery of the evi-
dence sought to be adduced.

(3) The filing and pendency of a mo-
tion under this provision shall not un-
less so ordered operate to stay the ef-
fectiveness of any action taken or di-
rected to be taken, except that, if the
motion states with particularity that
the granting thereof will affect the eli-
gibility to vote of specific employees,
the ballots of such employees shall be
challenged and impounded in any elec-
tion conducted while such motion is
pending. A motion for reconsideration,
for rehearing, or to reopen the record
need not be filed to exhaust adminis-
trative remedies.

[79 FR 3490, Jan. 22, 2014]

§102.66 Introduction of evidence:
rights of parties at hearing; sub-
poenas.

(a) Any party shall have the right to
appear at any hearing in person, by
counsel, or by other representative,
and any party and the hearing officer
shall have power to call, examine, and
cross-examine witnesses and to intro-
duce into the record documentary and
other evidence. Witnesses shall be ex-
amined orally under oath. The rules of
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